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CHAPTER 802
CIVIL PROCEDURE — PLEADINGS, MOTIONS AND PRETRIAL PRACTICE

802.01 Pleadingsallowed; form of motions. 802.07 Counterclaim and cross—claim.

802.02 General rules of pleading. 802.08 Summary judgment.

802.03 Pleading special matters. 802.09 Amended and supplemental pleadings.
802.04 Form of pleadings. 802.10 Calendar practice.

802.05 Signing of pleadings, motions and other papers; sanctions. 802.12 Alternative dispute resolution.

802.06 Defensesnd objection; when and how presented; by pleading or motion;
motionfor judgment on the pleadings.

NOTE: Chapter 802 was ceated by Sup. Ct. Order67 W (2d) 585, 614 (1975), claim for relief, whether an original or amended clagoyunter

which contains Judicial Council Committee notes explaining each section. Stat ; ; _ ; ;
utesprior to the 1983-84 edition also have these notes. ﬁ)ls\;mé]?ross claim or 3rd—party claim, shall contain all of the fol

802.01 Pleadings allowed; form of motions. (1) PLEAD- (@) A short and plain statement of the claim, identifying the
INGSs. There shall be a complaint and an answer:; a replgoaa  transactioror occurrence or series ansactions or occurrences

terclaimdenominated as such; an answer to a cross—claim, if @& of which the claimarises and showing that the pleader is
answer contains a cross—claim; a third—party complaint, if-a p&htitledto relief.

sonwho was not an original party is summoned undép3.03 (b) A demand for judgment for the relief the pleader seeks.
anda third—party answeif a third—party complaint is serveto (1m) ReLIEFDEMANDED. (a) Relief in the alternative or of sev
otherpleading shall be allowed, except that the court may ordgi| different types may be demandatiith respect to a tort claim
afurther pleading to a reply or to any answer seekingthe recovery of moneyhe demand for judgment may not

(2) MoTions. (a) How made. An application to the court for specifythe amount of money the pleader seeks.

anorder shall be by motion which, unless madeing a hearing () This subsection does nofeait any right of a party to spec
or trial, shall be made in writing, shall state with particularity thgy to the jury or the court the amount of money the party seeks.
groundstherefor and shall set forth the relief or order sougdfite (2) DEFENSESFORM OF DENIALS. A party shall state in short

requiremenbf writing is fulfilled if the motion is stated in a wAit 5,4 51ain termghe defenses to each claim asserted and shall admit
tennotice of the hearing of the motion. Unless specifically authg, deny the averments upon which the adverse party relies. If the
rized by statute, orders to show cause shall not be used. party is without knowledge or information digient to form a

(b) Supporting papers. Copies of all records and papers upoBeliefas to the truth of an avermethie party shall so state and this
which a motion is founded, except those which have been pffastheeffect of a denial. Denials shall fairly meet the substance
viously filed or served in the sanzetion or proceeding, shall beof the averments denied. The pleader shall niaéedenials as
servedwith the notice of motion and shall be plainly referred tgpecific denials of designated averments or paragraphs, but if a
therein. Papers already filed or served shall be referred to @&aderintends in good faith to deny only a part or a qualification
paperstheretofore filed or served in tlagtion. The moving party of an averment, the pleader shall specify so much of it as is true
may be allowed to present uptime hearing, recordsfafavits or - andmaterial and shall deny only the remainder
otherpapers, but only upon condition treposing counsel be (3 Arciryarive peFensES. In pleading to a preceding plead

given reasonable timé which to meet such additional proofsing' a party shall set fortafirmatively any matter constituting an
shouldrequest therefor be made. _ avoidanceor afirmative defense including but not limited to the

_ (c) Recitalsinorders. All orders, unless they otherwise pro following: accord and satisfaction, arbitration and award,
vide, shall be deemed to be based on the recrdgpapers used assumptiorof risk, contributory negligence, discharin bank
onthe motion and the proceedirtheretofore had and shall reciteryptcy, duressestoppel, failure of a condition subsequent, failure
thenature of the motion, the appearances, the dates on whichdh@ant ofconsideration, failure to mitigate damages, fraud, ille
motlon\_/vasheard and decided, and the order 5|gned. No other fgé“ty’ immunity incompetencénjury by fellow servants, laches,
mal recitals are necessary license payment, releasees judicata, statute of frauds, statute of

(d) Formal requirements. The rules applicable to captions limitations, superseding cause, and waivéthen garty has mis
signingand other matters of form pfeadings apply to all motions takenlydesignated a defense as a counterctaia counterclaim
andother papers in an action, except théitlafits in support of asa defense, the court, if justice so requires, shall permit amend
amotion need not be separately captioned if served and filed witlentof the pleading to conform to a proper designation. If an
themotion. The name of the party seeking the order or relief aaffirmative defense permitted to be raised by motion under s.
a brief description of the type of order or rel®fught shall be 802.06(2) is so raised, it need not be set forth in a subsequent
includedin the caption of every written motion. pleading.

(e) When deemed made. In computing any period of time pre  (4) EFFECTOF FAILURE TO DENY. Averments in a pleading to
scribedor allowedby the statutes governing procedure in civivhich a responsive pleading is required, other than those as to the
actionsand special proceedings, a motion which requires notifat, nature and extent of injury and damage, are admittezh
unders.801.15 (4)shall be deemed made when it is served withot denied in the responsive pleading, except that a party whose

its notice of motion. prior pleadings set forth all denials and defenses to be rghieq
(3) DEMURRERSAND PLEAS ABOLISHED. Demurrers and pleas in defending a clainfor contribution need not respond to such
shallnot be used. claim. Averments in a pleading to which no responsive pleading

History: Sup. Ct. Order67 W (2d) 585, 6141975); Sup. Ct. Ordet04 W (2d) IS required or permitted shall be taken as denied or avoided.

xi (1981); Sup. Ct. Ordell71 W (2d) xix (1992). .
Judicial Council Committee’s Note onsub. (1), 1981See 1981 Note to s. 802.02 (5) PLEADINGS TO BE CONCISEAND DIRECT; CONSISTENCY. (a)

(4). [Re Order dctive Jan. 1, 1982] Eachaverment of a pleading shall be simple, concise, and direct.
No technical forms of pleading or motions are required.
802.02 General rules of pleading. (1) CONTENTS OF (b) A party may set forth 8r more statements of a claim or

PLEADINGS. A pleading or supplemental pleading that sets forthdefensealternatively or hypotheticallyeither in one claim or
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defenseor in separate claims or defenses. When 2 or more stdteardor officer, it is suficient to aver the judgment or decision
mentsare made in the a]ternatimd one of‘them if made inde without setting forth matter showing jurisdiction to render it.
pendentlywould be sufcient, the pleading is not madesufi- (6) LIBEL ORSLANDER. In an action fofibel or slanderthe par
cient by the insuficiency of one or moreof the alternative ticylarwords complained of shall be set forttttie complaint, but

statementsA party may also state as many separate claims thejr publication and their application to the plaiitifay be stated
defensesas theparty has regardless of consistency and whethggnera]ly.

basedon legal or equitable grounds. All statements shathage
subjectto the obligations set forth in 802.05

(6) ConsTRUCTIONOF PLEADINGS. All pleadings shall be so

(7) SaLes oF coops,ETC. In an action involving the sale and
delivery of goods or the performing of labor or services, or the fur
AN nishingof materials, the plainfimay set forth and number in the
coHns,ttru_ecShs tgt %Odsg?ﬁag'iysuzggiw 76 o 218500, Ot Ongey COMPlAINtthe items of the plainfifs claim and the reasonable
820 0 i (1976), e L O W (o) Lomi 087 o optesa aasa  valueor agreed price of each. The defendant by the answer shall
Cross—referencesFor effect of demand for judgment or want of such demand ifndicatespecifically those items defendant disputesahdther
the complaint in case of judgment by default, see s. 806.01 (1) (c). in respect to delivery or performance, reasonable value or agreed

Asht.o the te'ECt of ”Otgglnéigg an gg‘iggfon in themplaint of corporate or part price, If the plaintif does not so plead the items of the claim, the
nershipexistence, see 891.29 an .31 o . o .
Judicial Council Committee’s Note,1977:Sub. (1) is amended to allow a plead plaintiff shall deliver to the defendant, within 10 days after service

ing setting forth alaim for relief under the Rules of Civil Procedure to contain a sho@f @ demand therefor in writing, a statement of the items of the
andplain statement of any series of transactions, occurrences, or events under ‘Aﬂ?iﬁhntiﬁ’s claim and the reasonable value or agreed price of each.
a claim for relief arose. This modification will allow a pleadea iconsumer protec A .

tion or anti-trust case, for example, to plead a pattern of business transactions, occu{8) TIME AND PLACE. For the purpose of testing thef&iéncy

rencesor events leading to a claim of relief rather than having to specifically plegg pleading, averments of time and placeraaterial and shall
eachand every transaction, occurrence or event when the complaint is based-on a? |

tern or course of business conduct involving eitheubstantial span of time or multi € considered like all other averments of material matter

ple and continuous transactions and events. The change is consistent with Rule 8 @distory: Sup. Ct. Order67 W (2d) 585, 619 (1975)975 c. 218

(2) of the Federal Rules of Civil Procedure. [Re Ordaatie July 1, 1978] Effect of (8) discussed Schweiger vLoewi & Co., Inc. 65 W (2d) 56, 221 NW
Judicial Council Committee’s Note, 1981:Sub. (4) has been amended and s(2d) 882.

802.07(6) repealed to limit the circumstances in which a responsive pleading 10 &american rule” of absolute judicial immunity from liability for libel or slander

claimfor contribution is required. A claim for contribution is a claim for reliefler i i
sub.(1) which normally requires an answeaply orthird—party answerThe amend discussed.Converters Equip. Corp. €ondes Corp. 80 W (2d) 257, 258 NW (2d)

P > . 712.
mentto sub. (4), howeveeliminates this requirement where the party from whom ) - . .
contributionié s)ought has already pleaded?e\ll denials and defenbpeszjed upon Wherelibel action is based on conduct rather than words, (6) is not applicable. Sta

in defending the contribution claim. [Re Ordefeefive Jan. 1, 1982] robinv. Northridge Lakes Devellopment Co.94 W (ZQ) 1, 287 NW_ (2d) 747 (1980).
Seenote to 802.07, citing S & M Rotogravure Service, v Baer 77 W (2d) 454, ‘Sub. (2) does ngireventthe trial court from amending the pleadings to conform
252NW (2d) 913 with the evidence pursuant to s. 802.09 as long as the parties either consent or have
’ the chance to submit additional proof. MaiersVang, 192 W (2d) 15, 531 NW (2d)

In action for injuries allegedly sustained as result of 3 separafieaysrocedures
performedby 2 unassociated doctors residing iffedéntcounties, separate places
of trial were required and joinder of separate causes of action was impyojgt
v. geglazczsualty & ﬁur_ety (;30-_8|0 \fN (|2d)k37ff5k, 259I l\:jW (2d) E;S- _ o 802.04 Form of pleadings. (1) CarTion. Everypleading
o e . ey & 'Shall contain a caption setting forth the name of the court, the
McDonah,143 W (2d) 429, 422 NW (2d)L3 (Ct. App. 1988). venue the title of the action, the file numband a designation as

Insurersmust plead and prove their policy limits prior to verdict to restrigutig ~ in $.802.01 (1) If a pleading contains motions, or an answer or
Tgegnso the policy limits.  Price.\Hart, 166 W (2d) 182, 480 NW (2d) 249 (Ct. App.reply contains cross—claims or counterclairthe designation in

A claim for punitive damages on a tort claim is subjesub. (1m) (a). A demand the captlo_n shall state their existence. . Inabmplal_nt_the caption
for aspecific amount in violation of sub. (1m) (a) is a nulli§pex Electronics Corp.  Of the action shalhclude the standardized description of the case
v. Gee, 217 W (2d) 378, 577 NW (2d) 23 (1998). classificationtype and associated code numbesgoved by the
directorof state courtsand the title of the action shall include the
namesand addresses of all the parties, indicating the representa
tive capacity if any, in which they sue or are sued and, in actions
y or against a corporation, the corporate existence and its domes

or foreign status shall be indicated. In pleadings other than the

mplaint,it is suficient to state the name of the first party on each
sidewith an appropriate indication other parties. Every plead
commencing an action undeB§4.61 (1) (apr814.62 (1)or
and every complaint filed under&l4.61 (3)shall contain in

54 (1995).

802.03 Pleading special matters. (1) CaraciTy. Itis not
necessary to aver the capacity gfaatyto sue or be sued or the
authorityof a party to sue or be sued in a representatipacity
or the legal existence of amganized association of persons thag
is made a partylf a party desires to raise an issue as to the le
existenceof any party or the capacity of any paysue or be sued
or the authority of a party teue or be sued in a representativ
capacitythe party shall do so by specific negative averment Whriygq
shallinclude such supporting particulars as are peculiarly wit Ae caption, if the action includes a claion a money judgment
the pleadets knowledge, or by motion undert)2.06 (2) a statement of whether the amount claimed is greater than the
(2) FRAUD, MISTAKE AND CONDITION OFMIND. In all averments amountunder s799.01 (1) (d)
of fraud or mistake, the circumstances constituting fraud or mis
takeshall be stated with particularityialice, intent, knowledge,
andother condition of mind of a person miag averred generally
(3) ConDITIONS PRECEDENT. In pleadingthe performance or
occurrence of conditions precedent in a contract, it shall not
necessaryo state the factshowing such performance or occur ¢
rence,but it may be stated generally that the party gelsformed

(2) PARAGRAPHS; SEPARATE STATEMENTS. All averments of
claim or defense shall be made in numbered paragraphs, the con
tentsof each of which shall be limited &&r as practicable to a
tatemenbf a single set of circumstances; and a paragnzgh
Ereferred to by number in all succeeding pleadings. Each claim
ounded upon a separate transaction or occurrence and each
all the conditions on his or her part or that the conditions h defenseother than denials ghall b(_e_ stated in a separate olqim
otherwiseoccurred or both. Alenial of performance or oceuraagfensemhenever a separation fac!lltates the clear presentation of
. the matters set forth. A counterclaim must be pleaded as such and

renceshall be made specifically and with particularitfthe aver h :
ment of performance or occurrence is controverted, the pa@%:gzgg &usatﬂiginp%;hti éuffu?fgrt;fgﬁv hich the defendant

pleadingperformance or occurrence shall be botmnestablish on .
the trial the facts showing such performance or occurrence. . (3) A%OPT'SNBY gEgERE’]:‘CEEXH'B'Tsa-fe?éatememsf'nha plead
(4) OFFICIAL DOCUMENTORACT. In pleading an ditial docu ”}gargﬁ]y oreh?a?\%ttier ylergdei;engreirI]nan mnc:t%a;]rt g‘ éoe sgt;/ne
mentor official act it issufiicient to aver that the document Was\?vritt n ?n trument Whip hi gn xhibityt | : din p:)a t
issuedor the act done in compliance with the law en Instrume chisane 0 a pleading IS a pa

. . L thereoffor all purposes.
_ (5) JupgMmeNT. In pleading a judgment or decision of & doMes iy sup. Ct. Ordeis7 W (2d) 585, 621 (1975)975 c. 218Sup. Ct. Order
tic or foreign court, judicial or quasi—judicial tribunal, or ®f 171w (2d) xix (1992):1995 a. 27
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802.05 Signing of pleadings, motions and other  neyrepresenting the political subdivision, @propriate, of the
papers; sanctions. (1) (a) Every pleading, motion or otherdismissalby a procedure developed by the director of state courts
paperof a party represented by an attorney shall contain the naimesooperation with the department of justice.

statebar numberif any, telephone numbeand address of the () The dismissal of an action or special proceeding under par
attorneyand the name of the attorngyaw firm, if any and shall (b) does not relieve the prisoner from paying the full filing fee
be subscribed with the handwritten signature of at least one att@ijatedto that action or special proceeding.

ney of record in the individuad'name. A party who is not repre  History: Sup. Ct. Order67 W (2d) 585, 622 (1975)975 c. 2181987 a. 256
sentedby an attorney shall subscribe the pleading, motion or oth®ip.Ct. Order 161 W (2d) xvii (1991); Sup. Ct. Ordéi71 W (2d) xix (1992)1997

: . . i .133
paperwith the partys handwritten signature and state hiqer 2 %2 _ ) . .

. e . Judicial Council Note, 1991 Pleadings, papers and other documents filed in court
address.Except when otherwise specifically provided by rule ofereqired to be subscribed with the handwritten signatures of parties or counsel.

statute, pleadings needt be verified or accompanied byidh-  Sub.(1) (c) is created to clarify that copies of thiginal papers may be filed in court
vit. The signaturef an attorney or party constitutes a certificatt*é"“‘ht_he Satf_“e ?Ct as Ot”gl'lna's- [Re Odfgf%getlf‘gl] but recuifemafive dut

: ; is section does not allow a “good faith” defense, but requifiesiafive duty
that th.e attorney or party has read the pleadlng, mOtlon or 0“3? easonable inquiry before filing; party prevailing on appeal in defense of award
pap_er.that to th_e best of the attorneyr partys k_n0W|edgey |n_f0r underthis section is entitled to further award without showing that appeal itseltis friv
mationand belief, formed after reasonabiquiry, the pleading, olousunder 809.25(3). Riley.Vsaacson, 156 W (2d) 249, 456 W (2d) 619 (Ct. App.
motion or other paper is weII—grounded in fact anevésranted An unsigned summons served with a signed complaint is a technical defect which
by ,eX|St'ng law or a QOQd ,fa|thwment for the extens!on, mOG,“f' in the absence of prejudice does not deny the trial court personal jurisdiction. The
cationor reversal of existing law; and that the pleading, motion piirposeof this section iso place a personal obligation on the attorney that there are
otherpaper is not used for any improper purpose, such as to hagggsdsfor the contents of the pleadinghich is satisfied by the signing of the com

. . inte Gaddis vLaCrosse Products, Inc. 198 W (2d) 396, 542 NW (2d) 454 (1996).
or to cause unnecessary delay or needless increase in the ¢ ?rﬁ return of a writ of certioraiis an “other document” under this section. Attor

litigation. If a pleading, motion or other paper is not signed, jkyfailure to verify its correctness before signingriéteim was ground for sanctions.
shallbe stricken unless it is signed promptly after the omissionSiteex rel. Campbel. Town of Delevan, 210 W (2d) 240, 565 NW (2d) 209 (Ct.

calledto the attention of the pleader or movant. If the court-detépPp- 1997).

minesthat an attorney or parfgiled to read or make the deter S

minationsrequired under thisubsection before signing any peti 802.06  Defenses and objection; when and how pre -

tion, motion or other papethe court mayupon motion or upon S€nted; by pleading or motion; motion for judgmenton

its own initiative, impose an appropriate sanction on the persi¢ Pleadings. (1) WHENPRESENTED. Except when a court dis
who signed the pleading, motion or other pameron a repre Missesan action or special proceeding unde82.05 (3) a
sentedparty or on both. The sanction maglude an order to pay defendanshall serve an answer within 45 days aftersiivice
to theother party the amount of reasonable expenses incurredPhyne complaint upon the defendant. If a guardian ad litem is

that party because of the filing of the pleading, motion or othéPPointedor a defendant, the guardian ad litem shall have 45 days
paper,including reasonable attorney fees. after appointment to serve thenswer A party served with a

(b) If the attorney who signed a pleading, motion or other pagdf2ding stating &ross-claim against the party shall serve an
without reading the paper or making the determinations requirgjSWenthereto within 45 days aftére service upon the partyhe
by this subsection igepresenting a party under a contract ma aintiff shall serve a reply to a counterclaim in the answer within
betweena 3rd person and the party that requires that represedta days after service of the answaihe state or an agency of the
tion, and the 3rd person hastual knowledge that the pleadingStateor an oficer, employe or agent of the state shall serve an
motion or other paper is not well-grounded in fact or Warrantéﬁﬂ‘swe’t.o the complaint or to a cross—claim or a reply to a counter
by existing law or a good faithgument for the extension, modifi claim within 45 days after service of the pleading in which the
cation or reversal of existing law or is used to harass, delay gfim is asserted. If any pleading is ordered bycthiart, it shall
increasethe cost of litigation, the court may impose a simild?€Served within 45 days after service of the grdeless the order
appropriatesanction on the 3rd person. otherwisedirects. The service of a motion permitted under sub.

. . . .. (2) alters these periods of timefalows, unless a diérent time
(c) The requirement of a handwritten signature subscribing: o X ; :
pleadingsmotions or other papers filed in court may be satisfi fixed by order of the court: if the court denies the motion or post

by a duplicate, as defined ing.0.01 (4) if a handwrittersigna ones.its disposition until t.he. trial on the merits,' the responsisz
tuyre app%ars on the original docume(nt)and the sigénty Ogr his pleadingshall be served within 10 days after notice of the court
or her attorney retains the original document action;or if the court grants a motion for a more definite statement,

. o ) Co the responsivepleading shall be served within 10 days after the
(2) Itisnota wolatlomf su.b.(l') if a pleading |nclqdes as agerviceof the more definite statement.
party a persor_l who 'S_ later_d'3m|536d from that action, and_t ROTE: Sub. (1) is shown as affected by two acts of the 1997 legislatand
party responsible for includinghat person a_cted reasonably iras merged by the evisor under s. 13.93 (2) (c).
dc_)ln_g so and moves f_or axgrees to a dismissal of that person (2) How PRESENTED. () Every defense, in law or faekcept
within a reasonable time after the party knew or should hapfs defense of improperenue, to a claim for relief in any plead
knownthat the person was not a proper party to the action. jng, whether a claim, counterclaim, cross—claim,3cd—party

(3) (&) A court shall review the initial pleading as soon aslaim, shall be asserted the responsive pleading thereto if one
practicableafter the action or special proceeding is filed with thig required, except that the followinigfenses may at the option
court if the action or special proceeding is commenced by & pii$ the pleader be made by motion:
oner,as defined in $801.02 (7) () 2. _ 1. Lack of capacity to sue or be sued.

c(ib) Th(e )Co}tlrr]t rr;ay d',s,m'stsh th; ]?C“C?“ totr special ?Locaedlc;]g 2. Lack of jurisdiction over the subject matter
underpar (a) withoutrequiring the defendant to answer the plea P
ing if the court determines that the action or special proceeding 3. LaCk_O_fJu“Sd'Ct'on over the person or property
meetsany of the following conditions: 4. Insuficiency of summons or process.

1. Is frivolous, as determined undeB&4.025 (3) 5. Untimeliness or insfitiency of service of summors

2. Is used for any improper purpose, such as to harass, to cAlgEeSS- . . .
unnecessarelay or to needlessly increase the cost of litigation, 6. Failure to state a claim upon which relief can be granted.

3. Seeks monetayamages from a defendant who is immune 7- Failure to join a party under&03.03
from such relief. 8. Res judicata.

4. Fails to state a claim upon which relief may be granted. 9. Statute of limitations.

(c) If a court dismisses an action or special proceeding under 10. Another actiorpending between the same parties for the
par.(b), the court shall notify the department of justicghe attor samecause.
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(b) A motion making any of the defenses in.fay 1.to 10. 2. The defense iseither made by motion under this section
shallbe made before pleading if a further pleading is permittegor included in a responsive pleading.
Objectionto venue shall be made in accordandth s.801.51 (b) A defense of failuréo join a party indispensable under s.

If a pleading sets forth a claim for relief to which the adverse pagy3.03or of res judicatanay be made in any pleading permitted
is not required to serve a responsive pleading, the adverse pgrt¥rdered under $£02.01 (1) or by motion before entry of the
may assert at the trial any defense in law or fact to that claim fafal pretrial conference ordeA defense of statute of limitations,
relief. If on a motion asserting the defense described irfg)é. failure to state a claim upon which relief can be granted, and an
to dismiss for failure of the pleading to statelam upon which objectionof failure to state a legal defense to a claim mayaee
relief can be granted, or on a motion asserting the defensgany pleading permitted or ordered unde8G2.01 (1) or by a
describedn par (a) 8.0r 9., matters outside of the pleadings arenotion for judgment on the pleadings, or otherwise by motion
presentedo and not excluded by the court, the motion shall hgithin the time limits established in the scheduling order usder
treatedas one for summary judgment and disposed of as proviggsp.10(3).

in s.802.08 and all parties shall be given reasonable opportunity (c) If it appears by motion of the parties or otherwise that the

to present all material made pertinent to such a motion by 3yt |acks jurisdiction of the subject mattéme court shall dis
802.08 missthe action.

(3) JUDGMENT ON THE PLEADINGS. After issue is joined (4) A defense of lack of capacity may be raised withirtithe
betweenall parties but within time so as not to delay the trial, anyarmittedunder s803.01
party may move for judgment on the pleadings. Prior to a heari g(g) TELEPHONE HEARINGS. Oral agument permitted on

on the motion, any party who was prohibited und&02.02 (1m) ; : : L e
from specifyingthe amount of money sought in the demand f(éri;:tlonsunder this section may be heaslprescribed in 807.13
&

judgment shall specify that amount to the court and to the oth8fi ;. sup. ct. ordeis7 W (2d) 585, 623 (19750975 . 218Sup. Ct. Order
parties. If, ona motion for judgment on the pleadings, matters outsw (2d) xxxi; Sup. Ct. OrdeB2 W (2d) ix;1977 c. 2601977 c. 44%s.196, 210,

sidethe pleadingsre presented to and not excluded by the coufg79c. 110ss.51, 60 (7} 1979 c. 323.33, 1981 c. 39(..252 Sup. Ct. Orderl12

: : - W'(2d) xi (1983):1983 a. 228&.16; Sup. Ct. Orderl41 W (2d)xiii (1987);1987 a.
the motion shall be treated as diee summary judgment and dis 2561993 . 2135up. Ct. Order N&5-04 191 W (2d) xxi (1995)1995 a. 225411

posedof as provided in 802.08 and all parties shall be given fea1997a. 133187 s. 13.93 (2) (c).
sonableopportunity to present all material made pertinernh&o Judicial Council Committee’s Note, 1976:Subs. (2) (€) and (8) make clear that,
motion by $802.08 unlesswaived, a motion can be made to claim as a defense lack of timely service
y : within the 60 day period that is required by s. 801.02 to properly commence an action.
(4) PrRELIMINARY HEARINGS. The defensespecifically listed in  Seealso s. 893.39. Defenses under sub. (8) cannot be raisedibyeadment to a

f f ; ; ponsivepleading permitted by s. 802.09 (1). [Re Ordé&aive Jan. 1, 1977]
SUb'(Z)’ whether made in a pleadmg or by motion, the motion f(ﬁiudicial Council Committee’s Note, 1977:Sub. (1) which governsvhen

judgmentunder sub(3) and the motion to strike under s6) defensesnd objections are presented, has been amended to delete references to the

shallbe heard and determined before trial on motion of any, pant%g the scheduling conference und@02.10 (1) as the use of such a scheduling

; ; dureis now discretionaryather than mandataryThe time periods under s.
unlessthe JUdge to whom the case has been aSS|gned ordersg “O6are still subject to modification through the use of amended and supplemental

the hearing and determination thereof be deferred until the triglkadingsunder s. 802.09, the new calendaring practice under s. 802.10, and the pre
Thehearing on the defense of lack of jurisdiction over the perstial conference under s. 802.1[Re Order déctive July 1, 1978]

; ; Judicial Council Note, 1983:Sub. (1) is amended by applying thetended
or property shall be conducted in accordance wi0$.08 responséime for state agenciesioers and employes to state agenthe extended

(5) MOTION FOR MORE DEFINITE STATEMENT. If a pleading to timeis intended tallow investigation of the claim by the department of justice to

; ; ; ; i ; : determinewhether representation of the defendant b rtment is warranted
which a responsive pleading is permitted is so vague or ar-nbn@ﬁders. 503 82 or 895,46 Siats. [Re Ordéeative Juls%%]

ousthat a party canneeasonably be required to frame a respon Judicial Council Note, 1988:Sub. (9) [created] allows oralgaments permitted
sive pleading, the partynay move for a more definite statemengn motions under this section to be hearddigphone conference. [Re Ordefieef
beforeinterposing a responsive pleading. The motion shall poffff Ja": 1, 1988] . o

tthe defects complained of and the details desiféte motion otion under (2) (f) usually will be granted only when it is quite clear that under
ou p ! e no conditions can plainfirecover Wison v. Continental Insurance Ca&&7 W (2d)
is granted and the ordef the court is not obeyed within 10 days310,274 NW (2d) 679 (1979).

afternotice of the order or within such other time as the court maywnder(2) (f)_,_claim should _on_Iy be dismissed if it is clear fro_m the complaint that
fix, the court may strike the pleading to which the motion w§ st(”;dg‘;“gf";@zCﬁwd(ggi'gfggfgg%{”"'ga“Vpe““SV'Va”'a General Ins. Co.

directedor make such order as it deems just. Plaintiff need not prima facie prove jurisdiction prior to evidentiary hearing under

(6) Morion T sTrie. Upon motion made by a party before™ (2880 0 2L 0 oo e o S ot process, complaint was
respondingo a pleading oif no responsive pleading is perm'tteqmproperlydismissed under (2) (f) even thouiipeory of abuse of process claim was

uponmotion made by a party within 45 days aftes service of notpleaded or gued in trial court. Strid.\Converse, 11 W (2d) 418, 331 NW (2d)
the pleading upon the party or upon the caudivn initiative at 350(1983).

: ; : Counsel'sappearance and objectiorfjddvit and trial brief were adequate to raise
any time, the court may order stricken from any pleadlng ar@éueof defective service of process; if not in form, in substance they were the-equiva

insufficient defense or anyedundant, immaterial, impertinent,lentof a motion under sub. (2). Honeycrest Farms, Iné. ©. Smith Corp. 169 W
scandalou®r indecent matter (2d) 596, 486 NW (2d) 539 (Ct. App. 1992).

Pleadingfailure to secure proper jurisdiction or alternativédjlure to obtain
(7) CONSOLIDATION OF DEFENSESIN MOTIONS. A party who properservice was sfitient to challenge stitiency of summons and complaint

mak_esa mOt_iOﬂ under this section may _jOin withany other servedwithout proper authentication. Studelskavercamp, 178 W (2d) 457, 504
motionsherein provided for and then available to the paltyp  NW (2d) 125 (Ct. App. 1993), 213.

i i i i Motions for sanctions under this section must be filed prior to the entry of judg
partymakes a motioander this section but omits therefrom any S B Su e 8 nderson, 101 W (2d) 278, 528 NW (3d) 502
defenseor objection then available to the party which this sectiqB. app. 1995).
permitsto be raised by motion, the party shait thereafter make A party does not waive the defense of lack of jurisdiction when 2 answers are filed
amotion based on the defense or objection so omitted, excegd i behalf by? different insurers and only one raises the defense. Honeycrest Farms

. . . . Brave Harvestore Systems, 200 W (2d) 256, 546 NW (2d) 192 (Ct. App. 1996).
motionas provnded In SUI@) (b) to (d) on any of the grounds there Trial courts have the authority to convert a motion to dismiss to a motion fer sum

stated. maryjudgment when matters outside fileadings are considered. Schopp&eh
ring, 210 W (2d) 209, 565 NW (2d) 187 (Ct. App. 1997).
(8) WAIVER OR PRESERVATION OF CERTAIN DEFENSES. @ A A claim of misjoinder must be timely assertediiresponsive pleading. Failure
defenseof lack of jurisdiction over the person or theoperty o do so may result in the enioj default judgment against the defaulting pakipk

insufficiencyof processuntimeliness or insfitiency of service manv. Family Health Plan, 216 W (2d) 100, 573 NW (2d) 577 (Ct. App. 1997).
of process or another action pending between the same parties for
thesame cause iS Waived Only if any Of the fO"OWing Cond|t|0r§)207 Counterclaim and cross—claim. (1) COUNTER

is met: cLAIM. A defendant may counterclaim any claim which the defen
1. The defense is omitted from a motion in tireumstances danthas against a plairtifupon which a judgment may be had in
describedn sub.(7). theaction. A counterclaim may or may not diminish or defeat the
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recoverysought by the opposing partfExcept as prohibited by tions, answers to interrogatories, further afidavits. When a
s.802.02 (1m) the counterclaim may claim relief exceeding immotionfor summary judgment is made asupported as provided
amountor different in kind from that sought in the pleading of thén this section, an adverse party maynest upon the mere allega
opposingparty tionsor denials of the pleadings but the adverse margsponse,

(2) COUNTERCLAIM MATURING OR ACQUIRED AFTER PLEADING by affidavits or as otherwise provided in this section, must set
A claim which either matured or was acquiredtisy pleader after forth specific facts showing that there is a genuine iss.ue for trial.'
serving the pleading mayith the permission of the court, bepre!f the aqversk(]a Fﬁabfty does SOt SO responﬁi, summary judgment, if
sentedas a counterclaim by supplemental pleading. appropriateshall be entered against such party

3) C A pleadi tat |ai (4) WHEN AFFIDAVITS UNAVAILABLE. Should it appear from the
o o s B o e S0 A2V f a par opposing e mlion hat pry cannot o
the sar%e traFr)lsagtiogn occurre%cey or series of transaction rgg%sqnﬂateq_preSﬁ nt by fafavit fa;: ts eshsentlal_ to fjusf[n‘y the
occurrencess is the claim in the original action or as is a count r r;);f/ooegz?goc%r:tigu?numg rg:rymrif al;ﬁsdz;[/iti gogggb?;ijﬁggrgre nt
claim therein,or if the cross claim relates to any property that | - ;
involved n the original action. Except as prohigit%dsp.)SOg.OZ &eposmons to be taken or discovery to be had or may make such

(1m), the cross claim may include a claim that the party agair%perorder as Is just. )
whomit is asserted is or may be liable to the calasnant for all  (5) AFFIDAVITS MADE IN BAD FAITH. Shouldit appear to the sat

or part of a claim asserted in the action againstibesclaimant. isfactionof the court at any time that any of théidsvits pre-
sentedpursuant to this section is presented in bad faith or solely

(4) JOINDER OF ADDITIONAL PARTIES. Persons other than thosefor the purpose of delaghe courishall forthwith order the party
madeparties to theriginal action may be made parties to a eoursmployingthem to payo the other party the amount of the reason
terclaimor cross—claim in accordanegth ss.803.03t0 803.05  aple expenses which the filing of thefigfvits caused the other

(5) SEPARATETRIALS; SEPARATEJUDGMENTS. If the court orders partyto incug including reasonable attorney fees.
separate trials as provided ir885.05 (2) judgment on a counter  (6) JUDGMENT FOROPPONENT. If it shall appear to the court that
claim or cross—claim may be rendered ancordance with s. the party against whom a motion for summary judgment is
806.01(2) when the court has jurisdiction so to do, even if thgsserteds entitled to a summary judgment, the summary judg
claims of the opposing party have been dismissed or otherwigentmay be awarded to such party even thouglpénsy has not

disposedf. movedtherefor
L0av ) oSy SEST W (2d) 585, 628 (19794975 ¢. 218Sup. CLOMder(7) TeigpHONE HEARINGS.  Oral agument permitted on

Counterclaimbased on contract must aver either satisfaction of any contractid
conditionprecedent or an excuse, such as wafeenot satisfying it. S & M Roto
gravureService, Inc. vBaey 77 W (2d) 454, 252 NW (2d) 913. History: Sup. Ct. Orde67 W (2d) 585, 630 (1975)975 c. 218Sup. Ct. Order

., : : ; ; 82 W (2d) ix; Sup. Ct. Ordefl41 W(2d) xix; 1987 a. 256Sup. Ct. Orderl68 W (2d)
Defendantmay not join opposingounsel in counterclaims, but claims may be Xji: 1993 a. 4901997 a. 254

assertedhgainst counsel after the principal action is completed. Badger Cab Co* o ’ ° . .
Soule,l?lgw (2d) 754, 492 NW (2%) 37% (Ct. App. 1992)‘? 9 Judicial Council Committee’s Note, 1977 Sub. (1) is revised to allow a party at

) . . : . anytime within 8 months after the summons and complaint are filed or the time estab

This section does not contain mandatory counterclaim language but, res lUd'%Iy%din a scheduling order under s. 802.10 to move for a summary judgtet.
barsclaims arising from a single transaction which was the subject of a prior actighmonthtime period has been created as the old procedure requiring a party to move
andcould have been raised by counterclaim in the prior action if the action would )y summary judgment not later than the time provided under s. 802.10 can no longer
lify the initial judgment or impair rights established In the initial action. AED@F applyin most cases as the use of sacitheduling order is now completely discre
prisesv. First Bank Southeast, 184 W (2d) 465, 515 NW (2d) 904 (1994). tionarywith the trial judge.The 8-month time period is subject to egéament under

Wherecollateral estoppel compels raising a counterclaim in an equaatitm, S-801.15 (2) (a). [Re Orderfettive July 1, 1978] .
thatcompulsion does not result in the waiver of the right to a jury trial. Norwest BankJudicial Council Note, 1988:Sub. (7) [created] allows oralgaments permitted
v. Plourde, 185 W (2d) 377, 518 NW (2d) 265 (Ct. App. 1994). on motions for summary judgment to be heard by telephone conference. [Re Order

effective Jan. 1, 1988]
Judicial Council Note, 1992:The prior sub. (2), allowing service ofidavits

802.08 Summary judgment. (1) AvAILABILITY. A party opposingsummary judgment up to the date of hearinigrdéd such minimal notice

i a1 : 0 the courtand moving party that a plethora of local court rules resulted. Community
may, within 8 months of the filing of a summons and complaine,c,apersinc. v West Allis, 158 Ws. 2d 26461 N.W 2d 785(Ct. App. 1990).

or within the timeset in a scheduling order unde882.1Q move  Requiringsuch afidavits tobe served at least 5 days before the hearing is intended
for summary judgmeran any claim, counterclaim, cross—claim{o preclude such local rules and promoiiformity of practice. Courts may require

or 3rd party claim which is asserted by or against the parﬁgrlierfiling by scheduling orders, howev§Re Order dective July 1, 1992]
: Respondentsn appeals from ordergenying summary judgment motion are

Amendmen_tof pleadings is_allowec_l as_ tases where ObjeCtion invited to move for summary fifmance under s. 251.71, 1973 stats. [see s. 809.21].
or defense is made by motion to dismiss. Am. Orthodontics Corp..\G. & H. Ins. 77 W (2d) 337, 253 NW (2d) 82.

; i iBind i Whereplaintiff had signed release, and where another iliness subsequently devel
(2) Morion. Unless earlier times are SpECIerd in the schedy ed, question of whether plaifitifonsciouslyintended to disregard possibility that

ing Or.def the motion $ha|| be served at least 20 days before Bwn condition could become aggravated was question of fact not to be determined
time fixed for the hearing and the adverse party shall serve oppassummary judgment. Krezinski ay 77 W (2d) 569, 253 NW (2d) 522.
ing affidavits, if any at least 5 days before the time fixed for the Summaryjudgment procedure is not authorized in proceedimgsidicial review

hearing. Prior to a hearing on the motion, any party who was prgggmhg;gl‘;’; Environmental Decade Rublic Service Comm. 79 \2d) 161,

hibited under s.802.02 (1m)from specifying the amount of  whereinsurance policy unambiguoustxcluded coverage relating to warranties,
money sought in the demand for judgment shall specify théictual question whether implied warranties were made was immaterial and trial
i i rtabused discretion in denying insusesummary judgment motion. Jones v

arrptl)lubntto thg cogrt_fatrr:d tol th%_otheré)artlest._ The Judgrtne_ntt SOUGRH, Roebuick & Co. 80 W (2d) 351, 259 NW (2d) 70.
sha e rendered | . e plea 'r,]gs’ eposi ICH?[BSWE.I’S 0 In .er Sub.(2) mandates more exacting appellate scrutiny of trial saletision to grant
rogatoriesand admissions on file, together with thidaivits, if  or deny judgment. Vight v. Hasley 86 W (2d) 572, 273 NW (2d) 319 (1979).
any, show that there i8o genuine issue as to any material fact andseenote to 807.05, citing Warms vWilharms, 93 W (2d571, 287 NW (2d) 779
thatthe moving party igntitled to a judgment as a matter of.Iaw(lgESQ)i . dieult lawd ek damenti

; ; ; xistenceof new or dificult issue of law does not make summary judgment-inap
A summary judgment, interlocutory in characteay be rendered |, o rizte “Maynard v Port Publications, Inc. 98 W (2d) 555, 297 NW (2d) 500
ontheissue of liability alone although there is a genuine issue @sso).

to the amount of damages. Convictionfor injury by conduct regardless of life does not establish injury was

. . : : intentionalor expected and entitle insurer to summary judgment on policy exclusion
(3) SupPORTINGPAPERS. Supporting and opposiraffidavits  jsue, poston vU.S. Fidelity & Guarantee Co, 107 W (2d) 215, 320 NW (2d) 9 (Ct.

shallbe made on personal knowledge and shafbstt such evi  App. 1982).

dentiaryfacts as would be admissible in evidence. Copies of alBeenote to 804.1, citing Bank of Wo Rivers vZimmet 112 W (2d) 624, 33MW
papersor parts thereof referred to in amiddvit shall beattached Q?pii?lﬁfff&h reviews trial cours decision by applying same standards and
theretoand served thereW|th, if not already of recoiithe court methodsas did trial court. Green Spring Farm&ersten, 138V (2d) 304, 401 NW

may permit didavits to be supplemented or opposed by depos2d) 816 (1987).

ptionsunder this section may be heaslprescribed in 807.13
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Whereonly issue before court requires expert testimonyesolution, trial court gr events which havéappened since the date of the pleading

on summary judgment may determine whether party has made prima facie showy i
thatit can, in fact, produce favorable testimoriyean Medical Center ¥rye,149 V@%ghtto be supplemented. Permission nimy granted even

W (2d) 727, 439 NW (2d) 633 (Ct. App. 1989). thoughthe original pleading is defective in its statement of a claim
Seenote to 48.13 citing In Interest ol 162 W (2d) 607, 470 NW (2d) 1 (Ct. App. for relief or defense. If the court deemsadvisable that the

1991). S
A moving party own inconsisterileadings, admissible during trial as an admisadversqaanyplead to the supplemental pleading, it shall so prder

sion,may be used to raise an issue of material fact. Gougfardtke, 167 W (2d) SPecifyingthe time therefor

50;‘v4nf§1;\‘w 32?])1:; ((1109‘392%6 { apply to cases brought under the criminl (5) TELEPHONE HEARINGS. Oral agument permitted on
u ryjudg S ly ses brought u iminal State. . . . . .
v. Hyndman, 170 W (2d) 198, 488 NW (2dj11(Ct. App. 1992). motionsunder this section may be heasiprescribed in 807.13

Involuntary commitment may nabe ordered on summary judgment. Matter of(l)-
mentalcondition of Shirley J.C. 172 \(2d) 371, 493 NW (2d) 382 (Ct. App. 1992).  History: Sup. Ct. Orde67 W (2d) 585, 632 (1975)975 c. 218Sup. Ct. Order

In trial to the court, the court may not base its decisioaffiavits submitted in = 82 W (2d) ix (1978); Sup. Ct. Ordet41 W (2d) xiii (1987)1997 a. 187
supportof a summary judgment. Prooffefed in support of summary judgmentis  Judicial Council Committee’s Note, 1977Sub. (1) has been amended to allow
for determining if an issue of fact exists; when one does, summary judgment praparty to amend pleadings once as a matter of course at any time within 6 months of
gives way to trial proof. Berna—Mork Jones, 173 W (2d) 733, 496 NW (2d) 637thetime the summons armmplaint are filed or within a time established in a sched
(Ct. App. 1992). uling order under s. 802.10. The 6-month time period has been estahtigshegre

A party’s afidavit which contradicted that sanparty’s earlier deposition raised viousprocedure stating that a party is allowed to amend pleadings onceadiea
anissue of fact making summary judgment inappropriatelski/v. Wilson, 174 W  of course at any time prior to the entryao$cheduling order is no longer applicable
(2d) 533, 497 NW (2d) 794 (Ct. App. 1993). in most cases. The use of a scheduling order is now discretionary under s. 802.10.

Fourstep methodology for determining and reviewing summary judgment motionSub.(1) also clarifies that leave of the court may be given at any stage of the action
stated; use of trial material to sustain a gaardenial of summary judgment is ineon for amendment of pleadings when justice requires.

sistent with this methodologyUniversal Die & Stampings Justus, 174 W (2456, Sub.(3) hasbeen amended to adopt language consistent with revised s. 802.02 (1).
497NW (2d) 797 (Ct. App. 1993). i ) o Seenote following s. 802.02 (1). [Re Ordefesftive July 1, 1978]
Whereexpert testimony is required to establish a psutigim, evidentiarynate Judicial Council Note, 1988:Sub. (5) [created] allows oralgaments permitted

rial from an expert is necessary in response to a summary judgment motion. Ho ; i i
v. Heritage Mut. Ins. Co. 182 W (2d) 457, 513 NW (2d) 630 (Ct. App. 1994). fﬁ};ﬁor’f fggg{ this section to be heardetigphone conference. [Re Ordefeet

Thecourt of appeals has authority to grant a summary judgment motion on appealmendmenshould not be allowed 8 years after accident and 5 years beyend stat
A0y oy Py the triaburt. Interest of Courtney E. 184 W (2d) 592, 516 NWite of imitations. Drehmel vRadand, 75 W (2d) 223, 249 NW (2d) 274.
Trial courts héve the authority émnvert a motion to dismiss to a motion for sum Trial court abused discretion in prohibitiagiendment to pleading on 2nd day of
. n ’ . trial to plead quantum meruit as alternative to substantial performance of contract.
maryjudgment when matters outside fileading are considered. Schoppebe Tri-StateHome Improvement Co. ¥ansavage, 77 W (2d) 648, 253 NW (2d) 474.
ring, 210 W (2d) 209, 565 NW (2d) 187 (Ct. App. 1997). oVl
Under (2), complainill be treated as amended, even though no amendment has
i beenrequested, where proof has been submitted and accepted. Goldiwomy,
802.09 Amended and supplemental pleadings. (1) 90 W (2d) 466, 280 NW (2d) 170 (1979).
AMENDMENTS. A party may amend the parsypleading once as  Sub.(3) is identical to FRCP 15 (c). “Changing the party” incluatising a defen
amatter of course at any time within 6 months after the summ t&"vfbe(rze df)eggge('&efgzsf 53)833‘* met. Sta@ne 1973 Cadillac, 95 W (2d) 641,
andcomplalnt are filed C_)I‘ within the time set in a SChed”"F‘g OI’derln products liability action, new cause of action for punitive damages brought after
unders.802.10 OtherWlSQ a party may amend the pleading onlyatute of limitations expired related back to date of filing original pleadingssw
by leave of court or by written consent of théverse party; and v. Commercial Mechanisms, Inc. 97 W (2d) 136, 293 NW (2d) 897 (1980).
leaveshall be freel iven at an Stag‘bthe action when justice Seenote to 893.02, citing Lak Richardson—-Merrell, Inc. 100 W (Zd) 641, 302
sorequires Apartyys%all plead iz response to an amenéed ple (2d) 483 (1981).
; LT . : hile circuit court was correct in holding that it had power to amend complaint on
ing within 45 days after servicef the amended pleading unlesss own motion after presentation of evidence, caured in not granting parties
(a) the court otherwise orders or (b) no responsive pleadingojortunityto present additional evidence on complaint as amended. Seaties

requiredor permitted under 802.01 (1) son,104 W (2d) 616, 312 NW (2d) 784 (1981).
. Amendedpleading adding separate claim byfaléntplaintiff related back to date
(2) AMENDMENTSTO CONFORMTO THE EVIDENCE. If iSsues not o filing of original complaint. Korkow vGeneral Cas. Co. of ié¢onsin, 17 W (2d)

raisedby the pleadings are tried by express or implied corfent187,344 NW (2d) 108 (1984). _
the parties, they shall be treated in all respects as if they had het ﬁhefsegtzsoé%sﬂlc\z ' %%tegg;nagon: Undl(gég'SCUSSEd- Zobel Fenendael, 127
raisedin the pleadings. Such amendment of the pleadings as h) X (2d) - (Ct. P ) )

. . etheran amendment “relates back” to the original complaint date depends on
benecessary to cause them to conforihéevidence and to raiseynetherthe opposing party had notice of the claim from the original complaint. An
theseissues may be made upon motion of any party at any timayrerwho insures more than one party involved in an accident does not, as a matter
evenafter judgment; but failure to so amend does rfecathe of law, have notice of separate claims undefedént policies from aomplaint

: y . . . . instone of itsinsureds, but it may have notice of a claim against more than one

resultof the trial of these issues. If evidence is objected to at e reait they are covered by the same paliBjggart v Barstad, 182 W (2d) 421,
trial on the ground that it is not within the issues madé¢hley 513 Nw (2d) 681 (Ct. App. 1994).
pleadings e court may allow the pleadings to be amended anch BATIT & [sshonse o % 1cr o & Tete defnie anmemater o
shalldo so freely when the presentation of the merits ottien o, v, Center for Oral & Maxillofacial Sgery, S.C. 218 W (2d) 93, 579 NW(2d)
will be subserved thereby and the objecting party fails to satig8g(ct. App. 1998).
the court that the admission of such evidence would prejudice
suchparty in maintaining the action or defense upon the merig02.10 Calendar practice. (1) APPLICATION. This section
The court may grant a continuance to enable the objepnty  appliesto all actions and special proceedings except apfzéais
to meet such evidence. to circuit court, actions seeking the remedy availapleertiorari,

(3) RELATION BACK OF AMENDMENTS. If the claim asserted in habeaorpus, mandamus, prohibition and quo warranto, actions
theamended pleading arose afithe transaction, occurrence, ofin v_vhlch all defendants are in defauytovisional remedies, and
eventset forth or attempted to be set forth in the original pleadinagtionsunder ss49.90and66.12and chs48, 102, 108, 227, 348,

theamendment relates back to the date of the filing obtiggnal 767, 778, 799 and812 and proceedings under cB§1to 882

pleading. An amendment changing the paegainst whom a  (3) ScHEDULING AND PLANNING. Except in categories of
claimis asserted relates back if the foregoing provision is satisfiggtionsand special proceedings exempoeder sub(1), the cir
and, within theperiodprovided by law for commencing the actioreyit court may enter a scheduling order on the coor/n motion
againstsuch partythe party to bérought in by amendment haspy on the motion of a partyThe order shall be entered after the
receivedsuch notice of the institution of the action that he or shgurt consults with thattorneys for the parties and any unrepre

will not be prejudiced in maintaining a defense on the merits, aitedbarty The scheduling order may address anv ofdiaw-
knewor should have known that, ber a mistake concerning the - cparty 9 y Y

f;;ggsoljga%grr&per partythe action would have been brought (a) The time to join other parties.

(4) SUPPLEMENTAL PLEADINGS. Upon motion of a party the ~ (?) The time to amend the pleadings.
courtmay upon such terms as are jysérmit the party to serve  (¢) The time to file motions.
a supplemental pleading setting forth transactions or occurrencegd) The time to complete discovery
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(e) The time, not moréhan 30 days after entry of the order 5. The award is subject to judicial review under788.10and
determinethe mode of trial, including a demand for a jury trial an@88.11
paymentof fees under 814.61 (4) (b) “Direct negotiation” means a dispute resolutimocess

(f) The limitation, control and scheduling depositions and thatinvolves an exchange offefs and counterédrs by the par
discovery,including the identification and disclosureseofpert ties or a discussion dfie strengths and weaknesses or the merits
witnessesthe limitation of the number of expert withessestlied of the parties’ positions, without the use of a 3rd person.
exchangeof the names of expert witnesses. (c) “Early neutral evaluation” means a dispute resolution pro

(g) The dates for conferences before trial, for a final pretrieéssin which a neutral 3rd person evaluates brief written and oral
conferenceand for trial. presentationsearly in the litigation and provides an initial

(h) The appropriateness and timing of summiajgment appraisabf the merits of the case with suggestions for conducting
adjudicationunder s802.08 discoveryand obtaining legal rulings to resolve the casefas ef

() The advisability of ordering the parties to attempt settiently as possible. If all of the parties agree, the neutral 3¢d per
mentunder s802.12 sonmay assist in settlement negotiations.

(d) “Focus group” means a dispute resolution process in which
apanel of citizens selected in a manner agreed upon by all of the
partiesreceives abbreviated presentations fthmpatrties, delib

()) The need for adopting special proceduresnfi@anaging
potentially difficult or protracted actions that may involve com

Blr%)élj;?gﬁférgeniple parties, Bickilt legal questions or unusual eratesyenders an advisory opinion about how the dispute should
(k) Any other matters appropriate to the circumstances of tR%resoulved gn.d d’!scusses the. opinion Wlth.the parties. . .
case,ncluding the matters under sub) (a)to (h). (e) “Mediation” means a dispute resolution process in which
(5) PRETRIAL CoNFERENCE Al a pretal conference, the courty . o tes o not agree o sotle (he case, helps he Feabs
may consider any matter that facilitates the just, speedyremd o, 5 reement by focusing dhe key issues in a case, exchanging

pensivedisposition of the action, including the matters under pal : : ; ;
(a)to (h) and sub(3) (a)to (k). At a prefrial conference, the Court\;]ﬁqfé)r:?atlonbetween the parties and exploring options for settle

m nsider and tak ropri ion with r Il of th . .
ay consider and take appropriate action with respect to all of e(f) “Mini-trial” means a dispute resolution process that-con

following: . . !
(a) The formulation and simplification of the issues sistsof presentations by the parties to a pariglersons selected
p : andauthorized by all of the parties to negotiate a settlemetheof

(b) The elimination of frivolous claims or defenses. disputethat, after the presentations, considers the legal and factual
(c) The possibility of obtaining party admissions or stipuldssuesand attempts to negotiate a settlement. Mini-trials may
tionsthat will avoid unnecessary proof. include a neutral advisor with relevant expertise to facilitate the

(d) Any pretrial rulings on the admissibility of evidenceprocesswho may express opinions on the issues.
including limitations on the use of expert testimony unsler (g) “Moderated settlement conference” means a dispute reso
907.02 lution process in which settlement conferences are conducted by

(e) The identification of witnesses, exhibits atahgible Oneor more neutral 3rgersons who receive brief presentations
demonstrativeevidence. by the parties irorder to facilitate settlement negotiations and who

(f) The need and schedule for filing and exchanging pretrf3RY render an advisory opinion in aid of negotiation.
briefs. (h) “Nonbinding arbitration'means a dispute resolution pro

(g) The dates for further conferences and for trial. cessin which a neutral 3rd person is given the authority to render
h) The disposition of pending motions a nonbinding decision as a basis for subsequegotiation
( p P 9 ' betweerthe parties after the parties present evidence and examine
(6) AUTHORITY OF PARTICIPANTS. An attorney for each party witnessesinder the rules of evidence agreed to by the parties or
participatingin any pretrial conference shall have the authority {@eterminecby the neutral 3rd person.
enterstipulations and to make admissions regarding all matters i) “Settlement alternative” meaasy of the following: bind
thatthe participants may reasonably anticipate may be q'scusﬁﬁg('arbitration, direct negotiation, eamheutral evaluation, focus
The court may require tha.‘t a party or fl@ty’s representative be_ roup, mediation, mini—trial, moderated settlement conference,
presenbr reasonably available by telephone to consider poss'lﬂSnbindingarbitration summary jury trial
settlemenbf the dispute. : Lo L .
P . . . () “Summary jury trial” means a dispute resolution process
(7) SancrTions. Molations of a scheduling or pretrial ordee thatmeets all of the following conditions:

subjectto ss.802.05 804.12and805.03 . . .
History: Sup. Ct. Orde67 W (2d) 585, 634 (1975)975 c. 218Sup. Ct. Order 1. Attorneys make abbrewated presentations to a small jury

82W (2d) ix (1978):1979 c. 325.92 (4) 1979 c. 89177, 1981 c. 2891985 a. 29  Selected from the regular jury list.

gﬁ?é’f fgf)\flu(gd():;%r?féglél_w(Zd) i (1987)1.993 . 486Sup. Ct. Order No. 2. A judge presides over the summary jury trial and deter

Trial court properlygranted default judgment against party failing to appear &ninesthe applicability of the rules of evidence.

scheduling conferenceDamageamount, howevemwas not supported by record. i i ieradvi i i
Gaertnen. 880 Corp., 131 W (2d) 492, 389 NW (2d) 59 (Ct. App. 1986). 3. The parties may discuss the jsrgdvisory verdict with the

Sections802.10 (7) and 805.03 apply in criminal cases. A court has power to saW:ry-

tion a tardy attorney under these sections. Failure to delineate the reasons for the4. The jurys assessment of the case may be usedbise
sanctiondgs an erroneous exercise of discretion. Anders@ireuit Court for Mil- )

waukeeCounty 219 W (2d) 1, 578 NW (2d) 533 (1998). guentnegotiations.
(2) (@) A judge maywith or without a motion having been
802.12 Alternative dispute resolution. (1) DeriniTions.  filed, upon determining that an action or proceeding iagpre

In this section: priate one in which to invoke a settlement alternative, order the
(a) “Binding arbitration” means a dispute resolution procegrtiesto select a settlement alternative as a means to attempt
thatmeets all of the following conditions: settlement.An order under this paragraph niaglude a require

mentthat the parties participate personally in the settlement alter

; : e native. Any party aggrieved by an order under this paragraph shall

S|on2tha|1t 1S Iega(\jlly blmd'.nﬁ' h £ all of th . be afforded a hearing to show cause why the order should be

- Itis used only with the consent of all of the parties. \5catedor modified. Unless all of the parties consent, an order

3. The parties present evidence and examine witnesses. ynder this paragraph shall not delay the setting of the trial date,

4. A contract or the neutral 3rd person determines the applicscovery proceedings, trial or other matters addressed in the
bility of the rules of evidence. schedulingorder or conference.

1. A neutral 3rd person is given thathority to render a deci
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(b) The parties shall inform thedge of the settlement alterna 4. Modification of subd.1., 2. or 3. under s.767.32or
tive they selecaind the person they select to provide the settleméi@7.325

alternative. If the parties cannot agree on a settleraéiatnative, (e) The court mayiot confirm the arbitrates award under par
thejudge shall specify the least costly settlement alternative thay and incorporate the award into flaeigment or postjudgment
the judge believes is likely to bring the parties together in settigqgification order unless all of the following apply:

ment,except that unless all of the parties consent, the judge may ; - g
not order the parties to attempt settlement through binding arbitra 1. The arbitratdis award sets forth detailed findings of fact.

tion, nonbinding arbitratioor summary jury trial or through more 2. The arbitrator certifies that all applicable statutory reguire
thanone ofthe following: binding arbitration, early neutral evalu Mentshave been satisfied.
ation, focus group, mediation, mini—trial, moderated settlement 3. The court finds that custody and physical placement have
conferencenonbinding arbitration, summary jury trial. beendetermined in the manner required unde76%.045767.11

(c) If the parties cannot agree on a person to provide the se@@d767.24
mentalternative, the judge may appoint any person who the judge 4. The court finds that visitation rights have been determined
believeshas the ability and skills necessary to bring the partigsthe manner required under $67.045 767.11and767.245

togetherin settlement. . 5. The court findshat child support has been determined in
_(d) If the parties cannot agree regarding the payment of-a pfife manner required under7&7.250r 767.51

vider of a settlement alternative, the judgell direct that the par 4y ApwissigiLiTy. Except for bindingarbitration, all settle

ties pay the reasonable fees and expenses of the provider of i ternativesare compromise negotiations for purposes of s.

settlemenalternative. The judgeay order the parties to pay intog, n3and mediation for purposes 0fa€4.085

anescrow account an amount estimated to lfeegrft to pay the ™ i sup. Ct. Order N3-13 180 W (2d) xv1995 a. 2251997 a. 191

reasonabldees and expenses of the provider of the settlemenjudicial Council Note, 1993:This section provides express statutory authority for

alternative. judgesto order that litigants attempt settlement through any of several defined pro

; . cesses.The parties may choose the type of processehéce providerand the man
(3) ACTIONS AFFECTING THE FAM”-Y-_ In actions dbctlng the nerof compensating the service provideut the judge may determine these issues
family under ch767, all of the following apply: if the parties do not agree.
() All setlement alternatives are available except focy o e e e e eton brecerves the roht of i by ry
grOUpvm'n'_mal Tomd Summary jury trial. . Nor may thgudgeorder nonbinding ’arbitration, summary jury trial or multiple facili
(b) If a guardian ad litem has been appointed, he or she skwdbprocesses without consent of all parties; these restrictions allow the parties to

bea party to any settlement alternative regarding cusfuyst optout of the typically more costly settlement alternatives.

it ot ; B Lawyershave a duty to their clients and society to provide coetdfe service.
cal placement, visitation rights, support or other interesthiof The State Bar encourages lawyers to provide volunteer service as mediators, arbitra

ward. torsand members of settlement panels.
(c) If the parties agree to binding arbitration, the court shall Subsection (3etsforth several special considerations for family actions. Even

: : f whenthe parties consent to binding arbitration, the court retains the responsibility of
SUbJecno ss.788.10and788.11 confirm the arbitratds award ensuringthat the arbitration award in custogjacement, visitation and support mat

and incorporatethe award into the judgment or postjudgmengrsconforms to the applicable lawhe court is not bound to confirm the arbitrastor

modificationorder with respect to all of the following: award. Ratherit must review the arbitratar decision in lighof the best interest of
Lo the child. Iffollowing this review the court finds that the arbitration process and its
1. Property division under $67.255 outcomesatisfy the requirements of all applicable statutes, the court may adopt the
2. Maintenance under 867.26 decisionas its own. Miller vMiller, 620 A. 2d 161, 1166 (Pa. Supef993). Rea
sonsfor deviating from child support guidelines must be in writing or made part of
3. Attorney fees under $67.262 the record.
4. Postjudgment orders modifying maintenance under sTheJudicial Council has petitioned the Supreme Court to conduct a review and
767.32 evaluationof this rule after it has been irfedt for three years.

. . . . . . .., Wheremultiple plaintifs had similar claimagainst a single defendant it was not
(d) The parties, including any guardian ad litem for their chil@ppropriateio conduct a test case then grant summary judgment to the fsaiif
may agree to resolve any of the followirggues through binding werenot part of the test case based on the test case results. LeveRRSEorp.
arbitration: 193 W (2d) 317, 532 NW (2d) 735 (1995).

. Wisconsin’sNew Court—Ordered ADR Law: Why It Is Needed andPiggential
1. Custody and physical placement und&163.24 767.458  for Success. \inziel. 78 MLR 583. y

(3), 767.51 (3)or 767.62 (4) (a) Alternative Dispute Resolution ikVisconsin: A Court Referral System. Noonan
2. Msitation rights under £67.245 ¢ Egigeiggruﬁt'r\fel_zlgszs of Confrontation2nenbaum. V. Law Aug. 1994
3. Child support under /67.25 767.458 (3') 767.510r ResolvingConflicts Outside Mgconsin Courtrooms. S'oeléa&FuIIin..iﬁNLav.\z
767.62(4) (a) Aug. 1994,
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